human security, it offers two general strategies: protection and empowerment. 7 The human security paradigm focuses directly and specifically on people and their right to live in safety and dignity and to earn a livelihood, rather than on the State and its security and sovereignty. Human security treats security, rights, and development as mutually reinforcing goals and is oriented as much toward the protection of individuals as toward their empowerment. It also reinforces the view that no matter how vigorously a State defends its national borders, today's global threats, such as environmental degradation, international terrorism, poverty, and infectious diseases do not respect them. It also challenges us to revisit notions of territory and sovereignty as far as they inhibit global action in the face of transnational threats to our shared security and humanity. 8 However, the idea of human security has met considerable criticism.
One of the main concerns of the human security framework is that it may undermine hard-won human rights guarantees or otherwise displace law-based systems of protection. This concern has raised many questions about the discourse on human security. Is it intended to or likely to replace or undermine human rights? Does it threaten these hard-won legal gains? These questions are addressed in this Essay. A second level of inquiry in this Essay interrogates what the "human security/human rights" dialogue means for the protection of refugees, who have typically been outside the remit of States' national interests, except insofar as they are seen as threats to a State's security or some geopolitical pawns in the realist security paradigms of the Cold War and its bipolar politics. As non-citizens who are on the perimeters of the citizen-state protection system, refugees have been reliant largely on specific legal regimes, supported by humanitarian goodwill, for their protection. However, these legal regimes have been increasingly eroded by state noncompliance and exploitation of legal loopholes. This Essay asks whether the framework of human security may offer a complementary source of protection in the face of eroding refugee rights.
In the background to these debates lie disciplinary boundaries between scholars of international relations and international law respectively. These boundaries can, to an extent, determine whether the human security framework is accepted or rejected. Any attempt at evalu-ating the usefulness of the human security framework must therefore be cognizant of the disciplinary tradition from which one starts.
Security and human rights have been concurrent aims of the United Nations since its inception in 1945.9 Under the traditional realist view of international relations, despite the proliferation of international human rights instruments, international legal obligations have been regarded at best as "a significant brake on the pursuit of [national] interests"'" and have been pursued as far as they satisfy or further state interests." Lassa Oppenheim, for example, invokes the idea of state interests to explain the construction of the rules of international law.' 2 In contrast, many international lawyers do not generally examine why States follow or violate human rights obligations. Rather, they seek instead to articulate ways to strengthen or to improve the law. 3 These same divisions are also being played out in the context of the human security framework. International relations theorists have either rejected the framework because it downplays State interests to individual needs (the realist and neo-realist schools of thought"), or have found it appealing as a new method of conceptualizing international relations and security discourse because of its broader view of reality (for example, liberalism, constructivism, or critical security studies 7 ). Meanwhile, some international lawyers are skeptical of it either because of its lack of 9. U.N. Charter arts. 1(1)-1(3), 2(3), 2(4), 2(6), 13, 55(c), 62(2), 68, 76(c), chs. VI-VII. (2005) .
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See GOLDSMITH & POSNER, supra note 10, at 15; see also DAVID ARMSTRONG ET
AL., INTERNATIONAL LAW AND INTERNATIONAL RELATIONS (2007).
14. (1979 enforceability, its alleged conceptual "fuzziness," or the fact that it may threaten or undermine binding human rights norms. 8 As an international lawyer, I have much sympathy for the concerns raised by international lawyers about the non-legal nature of the human security framework and all that this entails. However, I am also cognizant of the fact that, as lawyers, we sometimes overstate the effect of the legal system on state behavior, agenda setting, and the protection and empowerment of individuals (particularly refugees and other noncitizens). I posit that, notwithstanding our present attachment to disciplinary boundaries, international law cannot and should not be divorced from international relations.
KENNETH N. WALTZ, THEORY OF INTERNATIONAL POLITICS
At best, States acknowledge the importance of an effective international legal system,' 9 as the law regulates many areas of international life. In particular, it "provides for stability in international relations. '20 However, international human rights and refugee laws contain only a minimum set of standards. These standards are selectively and poorly enforced, usually relying on their coinciding with the political objectives of States to achieve their aims. This is not to suggest in any way that persuasive arguments cannot be made to States that they must observe their internationally agreed obligations under international law. However, attributing such compliance to non-instrumentalist reasons" is only one theory of why States respect international law. A second school of thought holds that States comply for instrumentalist reasons, such as for fear of retaliation for noncompliance, for reasons of future cooperation, for national interests, or for reasons of reputation. This latter theory explains why recourse to rights-based language has been met with, in
• 21 some cases, limited success or even resistance. It is at this juncture between rights and security that human security-as a transboundary and cross-disciplinary concept--can potentially step in to bolster, strengthen, and support the law. For States, it may permit the reconciliation of instrumentalist and non-instrumentalist goals. At the same time, however, it may be applied to further political objectives rather than as a set of 
Id.
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An example of such a non-instrumentalist reason is that a State may comply because it is the right thing to do, or because its citizens believe it is the right thing to do.
22.
See GOLDSMITH guiding principles and must be carefully monitored to ensure that States do not appropriate it entirely for their own ends.
I examine the concept of human security through the lens of refugee protection. In particular, I ask whether the concept of human security could add anything to the international protection regime for refugees and asylum seekers under international law. Before international lawyers can reject the notion of human security on the basis of its non-legal, and therefore nonbinding, character, it is necessary to examine the gaps in the existing legal framework, into which policy discourse, including security discourse, may step in as an important player.
I start by providing a summary of the origins and development of the human security framework, how it has been defined, and what have been identified as its main shortcomings. I then provide an overview of how refugees and asylum seekers have been featured in this security discourse. I follow this overview with an analysis of the legal protection regime relating to refugees, including recourse to human rights standards to fill some of the legal gaps in that regime. Finally, I ask whether the human security framework is in any way beneficial to refugees.
I. ORIGINS AND DEVELOPMENT OF HUMAN SECURITY
As noted above, Cold War security discourse was dominated by State borders, national interests, and the arms race. This traditional view of security explains the underlying principles of the U.N. Charter of 1945, namely the sovereign equality of States, mutual coexistence, the maintenance of international peace and security through collective action, and non-interference in the internal affairs of other States 4 However, this realist political agenda has failed to solve the majority of the world's security concerns, including many non-military threats, such as those arising from globalization, poverty, and environmental issues." This agenda also ignores the fact that human rights, including economic and social rights, non-discrimination, and international cooperation are also central features of the U.N. Charter. 6 In the post-Cold War context, non-military threats have been increasingly recognized as being of equal seriousness as military threats; at a 24.
See U.N. Charter arts. 1-2 (discussing sovereign equality, international cooperation, harmonization, and maintenance of international peace and security); see also id. chs. VI-VII (discussing prohibition on use of force, subject to individual or collective self defense or Security Council action).
25.
See Barry Buzan, Rethinking Security After the Cold War, 32 COOPERATION & CONFLICr 5, 5-10 (1997).
26.
U.N. Charter arts. 1(3), 13, 55 (discussing human rights); id. arts. 1(I), chs. VI, VII (discussing collective measures and cooperation).
[Vol. 30:763 minimum, they have gained some international attention. This shift in security discourse mainly "proceeds from the assumption that defining national security merely (or even primarily) in military terms conveys a profoundly false image of reality. '2 7 This false image gives rise to two problems:
First, it causes [S]tates to concentrate on military threats and to ignore other and perhaps even more harmful dangers. Thus it reduces their total security. And second, it contributes to a pervasive militarization of international relations that in the long run can only increase global insecurity.
2
It further "presupposes that threats arising from outside a [S]tate are somehow more dangerous to its security than threats that arise within it, ' 29 and overlooks the fact that state protection is often pursued at the expense of individuals' personal security.° A call was thus made to conceive of many of these non-military issues as security concerns 3 in order to put them on the international agenda.
The 1994 UNDP report was lauded as groundbreaking and innovative, although, as has been noted by some academics, the ideas behind -32 human security had been around for some time. It has been further ob-
27.
See security must be reconceived with people foremost in mind. The purely defensive concept of security should be enlarged to include hunger, disease, poverty, environmental stress, repression, and terrorism, all of which endanger human security as much as any military provocation. To that end, the international community has the responsibility to eliminate any social conditions that pose threats to the protection and dignity of people, before they erupt into armed conflict. served that transnational threats could not properly be dealt with unilaterally, but required collective action and international cooperation and multilateralism. 33 In this new security environment, a one-dimensional focus on the nation-state is less relevant. Military threats that did exist have largely shifted from being international to internal in character. For example, individuals in the post-Cold War era face a greater risk of human rights violations at the hands of their own governments than of 34 external aggression. Realist approaches have also failed to respond adequately to such issues as international terrorism. 35 In 1992, the U.N. Security Council formally recognized that "nonmilitary sources of instability in the economic, social, humanitarian and ecological fields have become threats to peace and security. ''36 Superpower rivalry and bipolar politics had ended, and the world was entering a period of globalization and increased cross-border flows of capital, goods, and people. 37 Within this context, national borders were increasingly seen as less important, although they remained and were strengthened in relation to preventing, among other things, irregular migration. This has included efforts to deter the movement of asylumseekers and refugees from the global South to the global North.
Since the release of the UNDP report, the human security concept has featured variously within the U.N. system. 38 In 1999, a Trust Fund [The] idea [of human security] had been part of academic debates since the early [1980s] , where expanding and deepening security studies revolved around Barry Buzan and others' Copenhagen School scholars in international relations theories. If Buzan's movement emphasized on the social aspects of security, the constructivist, critical and feminist theories in international relations had further brought the unit of analysis, and the referent object and subject of "security" down to the level of individuals.
Id.
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CHS In the wake of these [internal rather than international] conflicts, a new understanding of the concept of security is evolving. Once synonymous with the defense of territory from external attack, the requirements of security today have come to embrace the protection of communities and individuals from internal violence.
The need for a more human-centered approach to security is reinforced by the continuing dangers that weapons of mass destruction, most notably nuclear weapons, pose to humanity: their very name reveals their scope and their intended objective, if they were ever used. 2 At the 2005 World Summit, the human security concept was recognized and the Peacebuilding Commission established:
We stress the right of people to live in freedom and dignity, free from poverty and despair. We recognize that all individuals, in particular vulnerable people, are entitled to freedom from fear and freedom from want, with an equal opportunity to enjoy all their rights and fully develop their human potential. To this end, g8rmae/concl-en.asp (last visited June 18, 2009) (discussing human security in the conclusions).
39. we commit ourselves to discussing and defining the notion of human security in the General Assembly. 3 Following up on this commitment, the U.N. General Assembly held its first thematic debate on human security in March 2008, in recognition of the growing number of States using or referring to the concept." At this meeting, human security was characterized as a framework to further the principles of the U.N. Charter of 1945. 45 Human security has further featured in the foreign policies of a number of governments, most notably those of Canada and Japan. 46 In 1998, Norway and Canada formed a partnership 47 A large number of academic institutions and centers have been established to address human security issues, 53 and academic publications and journals on the subject have proliferated. 54 Although the human security framework has gained considerable momentum and remains firmly on the international security agenda, it arguably suffered a setback in the aftermath of the terrorist attacks on the United States on September 11, 2001. The CHS was established prior to these attacks, yet operated within a rapidly changing security environment in which state security, militarization, and unilateralism again rose to the forefront of national security agendas under U.S. foreign policy, as evidenced by the U.S.-led invasions of Afghanistan and Iraq and subsequent responses adopted in the name of countering terrorism. The CiS report was issued in the same year that the United States and its allies went to war in Iraq, without a U.N. mandate. At a minimum, the human security concept is now a part of the peace and security, as well as the humanitarian, agendas of the United Nations and is likely to become of increasing importance. However, at a practical level, the framework has not displaced traditional notions of security, and the two policy discourses are likely to operate alongside one another.
A number of recent events have provided some impetus toward a new multi-polar re-configuration of international relations, one in which the fundamentals of the human security framework may become more rather than less important. These include the world financial crisis triggered in large measure by U.S. lending practices and with worldwide reverberations, 56 which reminds us of our interdependence in the face of globalization, as well as the international condemnation of U.S. unilateralism in the so-called "war on terror." The latter has been epitomized by the "kidnap[ping]" and "rendition" of individuals without regard to rules of international law. The "war on terror" is also epitomized by the United States detention facility at Guantanamo Bay and the resulting legal vacuum in which many terror suspects have found themselves. 5 Arguably of most significance is the election of Barack Obama, a liberalminded lawyer/academic whose early policy statements have focused on reexamining U.S. foreign policy, as President of the United States. His vision of leadership in this new era begins with the recognition that "the security and well being of each and every American is tied to the security and well-being of those who live beyond [its] borders.' ' He has indicated that the role of the U.S. is to provide global leadership "grounded in the understanding that the world shares a common security and a common humanity."' 9 Although not directly quoting the language of human security, his early foreign policy statements share many of its central tenets.
II. SECURITY DISCOURSE AND REFUGEES
Refugees and asylum seekers are never far from international and domestic security discussions. Whether they are viewed as victims of security deficits or as potential threats to national or international security, security is a defining element in the refugee protection landscape. There is, therefore, no option but to participate in security debates when discussing refugee protection.
The international refugee protection regime, founded on the 1951 Convention Relating to the Status of Refugees (1951 Convention) 6 0 and the humanitarian efforts that followed the mass atrocities of World War 56.
One particularly negative aspect of the financial crisis is that States may turn inward, which may constrain the ability of States to implement the vision of human security beyond their borders in the face of other global crises. II, has faced some of its greatest challenges in the post-Cold War environment. Throughout the Cold War, security terminology was applied in favor of refugees. Although the modem refugee protection regime was built on the compassion evoked by World War II, it was clear by 1950 that refugees had also become important figures in the geopolitical interests of States and were viewed as being legitimately in flight from belligerent and politically unfriendly States. 6 ' In addition, as Guy Goodwin-Gill observes, "in drafting the various treaties covering the field, States have never been blind to the need to protect essential interests...
,62 including security interests.
With the growth in international migration and the shift from international to internal conflicts in the 1990s, refugees have been viewed as threats to national borders and security, perceived as criminals and terrorists, and, collectively, as threats to international peace and security. [The] complex features of the evolving environment in which refugee protection has to be provided, including the nature of armed conflict, ongoing violations of human rights and international humanitarian law, current patterns of displacement, mixed population flows, the high costs of hosting large numbers of refugees and asylum-seekers and of maintaining asylum systems, the growth of associated trafficking and smuggling of persons, the problems of safeguarding asylum systems against abuse and of excluding and returning those not entitled to or in need of international protection, as well as the lack of resolution of long-standing refugee situations. 64 In fact, some refugees arguably fared better under a bipolar nationstate system, in which they were of use within the superpower rivalry 61 .
See GIL that characterized the Cold War. Ironically, the Cold War was responsible in part for the very refugeehood of these individuals. 6 Of course, this system did not accommodate all those in need of protection. At that time, border controls prevented departures where today they prohibit entry.
The United Nations High Commissioner for Refugees (UNHCR) noted that, during the 1990s, the problem of forced displacement had become larger, more complex, and geographically more widespread. Refugee movements and other forms of population displacement had also assumed a new degree of political importance, largely because of their impact on national and regional stability. Noting that "[t]he security of people and the security of [S] tates are in that sense intimately linked," the UNHCR recognized the limitations of its "humanitarian agenda. 67 The nation-state system in this latter context has witnessed the overall diminution of asylum space due to the erection of toughened border controls and other deterrence measures such as carrier sanctions, administrative detention and reductions in economic and social rights, extraterritorial processing and "safe third country" arrangements, restrictive definition of the term "refugee," and the establishment of lesser protection statuses in replacement of asylum. 68 It has also been argued that the notion of borders for the purposes of immigration regulations has shifted beyond the territory of the nation-state (off-shore) and further inside it (internal immigration zones), 69 the effect being the creation of 70 rights-free zones.
Refugees and asylum seekers have also figured prominently in security debates in the post-September 1 era. For example, there are references to refugees and asylum seekers in most of the U.N. resolutions on terrorism." Additionally, the perceived link between the individual refugee and the threat of terrorism has influenced much the 192 (2003) (arguing that Australia's attempt to excise territory from the application of its migration laws is a legal fiction and does not diminish its obligations under international law).
71.
See Goodwin-Gill, supra note 62, at I (tracing the United Nations' approach to security and its many references to refugees and asylum seekers).
[Vol. 30:763 treatment of refugees by States in the post-September 11 era. As Goodwin-Gill observes:
[T]he already restrictive, hostile and generally repressive measures which States were already taking towards refugees and asylum-seekers-such as mandatory detention, denial of support, denial of access to procedures, to legal advice and representation and to appeals, and government-to-government agreements on removals-have been given spurious justification by the terrorism agenda. For some States (or rather, for some governments), that has been the opportunity to introduce yet more stringent laws and policies, often in the aftermath of a terrorist incident, but also generally under a carefully constructed cloud of fear.
Today, the largest single group of refugees is the Iraqi caseload, having fled amidst the unilateral invasion, and subsequent occupation, of Iraq by the United States and its allies, which was justified in part on antiterrorism grounds."
According to Fitzpatrick, "[a] crisis exists [today] not because the [1951] Convention fails to meet the needs of asylum-seekers, but because it meets them so well as to impose burdens that are no longer politically tolerable to the States [P]arties involved.
74
I submit that States exploit a combination of gaps and limitations in the legal protection framework, as well as the changed political landscape, to avoid responding to refugee crises. The "exceptionalism" of the so-called "war on terror" has, for example, seen governments pursue politically justifiable policies and laws which undermine some fundamental human rights guarantees, including through the use of legal arguments to support their political stance. 75 Refugees are relabeled from being allies in the Cold War to "queue jumpers," "bogus refugees," or "terrorists."
With the post-Cold War era (and increasingly the post-September 11 era) giving rise to attempts to question the durability of the 1951 Con-
72.
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The UNHCR estimates that 4.7 million persons have been displaced as a result of the Iraq conflict (2.7 million internally, 2 million externally [2005] 2 A.C. 68 (H.L.) (the Belmarsh Detainees case) (holding that the indefinite detention of nine foreign citizens suspected of being involved in terrorist activities was unlawful as both a disproportionate measure and on the basis of discrimination).
Spring 2009] vention, the human security framework, with its emphasis on the individual and away from the "high politics" of the State, may reinvigorate the waning refugee protection regime. It may at least be a supplementary defense in its armor. This is explored further below. But, first, what are its main critiques?
III. CRITIQUING HUMAN SECURITY
Human security is a contested concept. Its main opponents criticize it for its vagueness; at the same time, it has been praised for its breadth. The framework has been particularly challenging for some international lawyers, keen to promote instead a concrete rules-based system and eager to draw up neat definitions and criteria. Four of the most commonly mentioned criticisms-lack of a precise definition, lack of a legal framework, "securitization" problems, and enforceability-are addressed in this section.
A. Lack of a Precise Definition
The main limiting factor to the usefulness of the concept of human security is said to be the lack of a precise definition. It has been claimed that "[h]uman security is like 'sustainable development'-everyone is for it, but few people have a clear idea of what it means.
76 Gerd Oberleitner has identified three "rough categories" from the range of definitions of human security available:
[A] narrow approach that relies on natural rights and the rule of law anchored in basic human rights; a humanitarian approach that understands human security as a tool for deepening and strengthening efforts to tackle issues such as war crimes or genocide and finally preparing the ground for humanitarian intervention; and a broad approach that links human security with the state of the global economy, development, and globalization."
At a minimum, human security means security of persons from threats to life, freedom, and dignity. At its broadest, it includes humanitarian imperatives for joint action on a wide range of issues based on understandings of shared humanity.
76.
Roland Paris, Of the two main state proponents of the human security framework, Canada and Japan offer different definitions of human security, supporting realist claims that national interests are still paramount. Canada, for instance, has defined human security as "freedom from pervasive threats to people's rights, safety or lives." 78 Canada has limited its dialogue on human security to the most serious security threats.
7 9 Canada asserts that its view of human security is complementary to prevailing efforts that are focused on national security as well as international efforts to protect human rights and to promote human development.° "A human security perspective asserts that the security of the [S]tate is not an end in itself. Rather it is a means of ensuring security [and therefore rights] for its people .... , Japan, on the other hand, adopts the broader, all encompassing approach of the CHS. Japan has stated that the concept of human security "comprehensively covers all the menaces that threaten human survival, daily life and dignity-for example, environmental degradation, violations of human rights, transnational organized crime, illicit drugs, refugees, poverty, anti-personnel landmines and ... infectious diseases such as AIDS-and strengthens efforts to confront these threats." 82 The mainstay of critiques of the concept revolves around the absence of a concise definition. These critics argue that the concept is so ambiguous as to be analytically and practically useless. 8 ' However, these same critics concede that "one can support the political goals of human security ... while recognising that the idea of human security is a muddle." 8 4 Roland Paris, for example, asserts that it may be an effective campaign slogan, even if it is not so useful as a guide to either research or policymaking. 85 Interestingly, the term "security" itself has been said 78.
DEP'T OF FOREIGN AFF. & TRADE, supra note 46, at 3 (emphasis added).
79.
Id. (identifying these main threats as including public safety from transnational threats such as terrorism, drug trafficking, and organized crime; protection of civilians in armed conflict; conflict prevention; governance and accountability; and peace support operations). 
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Spring 2009] to be "an elusive term. Like peace, honour, justice, it denotes a quality of relationship which resists definition. 86 A number of academics have offered definitions of human security.
87
At least one author has suggested that it is a new way to describe the work of the United Nations. 88 Similarly, then-U.N. Secretary-General Kofi Annan stated that "[e]nsuring human security is, in the broadest sense, the United Nations' cardinal mission." 89 Given the fact that the traditional security emphasis of the U.N. Charter was seen as the security of States, this new shift to human security language must be said to elevate the human rights aims of the U.N. Charter to a new level. Moreover, the drafters of the UNDP and CHS reports regard the "allencompassing" nature of human security as one of its strengths. Placing a broad umbrella over issues of human security allows proper consideration of the inter-sectionality of various threats and corresponding responses. The drafters argue that a broad approach is better suited to reflecting reality, and that this, in turn, offers space to develop and reimagine new solutions. The broad view allows analysis of the interlinkages between, for example, environmental degradation and conflict, between under-development and displacement, or between racism and terrorism. 9° Although undefined, the 1994 UNDP report offers four fundamental characteristics of human security:
1. "Human security is a universal concern" 9 ' relevant to people in all nations; UNDP, supra note 3, at 22.
92.
Id.
93.
Id.
94.
Id. at 23.
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For international lawyers, accustomed to neatly articulating the criteria for particular international crimes or human rights violations, the broad view may appear intangible and difficult to grasp. But this should not be seen solely as a problem of the human security framework. It is also a question of how we "do law" at an international level.
The disciplines of international law and international relations have long been criticized for being too exclusive, ignoring the rights and interests of women, refugees, and other marginalized groups.
9 5 Narrow definitions rarely take account of the full picture of reality or the interests of all groups. David Turton has stated that it is important to understand how we conceive of issues or particular factual scenarios because "we are to some extent constrained, even imprisoned, by our conceptual maps. ' 96 He argues that "[wie need concepts in order to think about the world, to make sense of it, to interpret it and to act in relation to it.
' 97 Resisting the need to pin down the notion of human security into narrow legal language opens up possibilities for transformative solutions, and for broad thinking and negotiations not already circumscribed by fixed criteria.
It is worth noting that the concept of human security has faced many criticisms similar to those leveled against "humanitarianism," a term widely used in the late 1990s but of narrower ambit. B.S. Chimni, for example, criticized the language of "humanitarianism" along many of the same lines as critics of human security:
[T]he word "humanitarian" is omnifarious and lacks rigid conceptual boundaries. It has not been defined in international law .... It is therefore not captive to any specialized legal vocabulary and tends to transcend the differences between human rights law, refugee law and humanitarian law. A wide range of acts can therefore be classified as "humanitarian." Its extendibility facilitates ambiguous and manipulative uses and allows the practices thus classified to escape critique through shifting the ground of justification from legal rules to the logic of situations. 98 The concept of national security is also undefined, or at least it is subject to varying definitions depending on the interests at issue. It too
95.
See can be charged with arbitrariness and of being self-serving. The human security framework does not escape similar and other charges.
From an international law perspective, these outstanding questions give pause for concern. Without legal rules, the system of international relations can dissolve into selectivity, unilateralism, and non-legal justifications for acts or omissions. Paradoxically, the international legal system is similarly selective, multilateral only to the extent that it is in the national interests of States to act collectively, and permits justifications for acts or omissions that are ipso facto contrary to human rights based on unclear criteria, such as public order (ordre public)," national security, health of others, or even morality. The human rights-human security debate is dealt with further below. Despite these shared shortcomings, it is possible to characterize human security as the goal and human rights as a means for its achievement.
B. Lack of a Legal Framework
Similar to lack of a definition, the second main critique of the human security framework is that the lack of law or its nonbinding nature may undermine legal guarantees that are already in place, in particular, human rights norms. This is tied to the vagueness of the concept, which is said to provide scope to States to avoid any legal imperatives to act. In 1998, UNHCR's Division of International Protection shared some of these concerns, suggesting for example that references to UNHCR's role in safeguarding or reinforcing human security represented "a distraction from and a dilution of UNHCR's statutory function of providing international protection to and solutions for refugees" and that the concept constituted "a misguided attempt to use the language of security in UNHCR's dialogue with [S]tates, at a time when the organization should be speaking unequivocally in terms of refugee protection and the defence of human rights."'°T his concern over legality should be taken seriously. However, it can be overstated by those who assume that it is the legal character of human rights that brings about their implementation and ensures the protection and security of individuals. This is certainly one component 99 .
For an overview of the difficulties of defining and applying concepts such as "pub- [Vol. 30:763 of state compliance, not least because the state-based system of international law is consent based. It has been argued that States, having already opted into specific legal regimes and obligations, have therefore more reason to adhere to their terms. However, many States sidestep even their existing legal obligations. Many international lawyers are unconcerned with questions of why States implement their human rights obligations (rather, they are concerned about whether they have done so or are in breach of their obligations). This can also mean that they may overlook or consider irrelevant the view that human rights are politically conceived and endorsed, and their implementation driven by a wide range of non-law-based influences.
Legal norms developed at the level of international law begin in the corridors of power and politics before garnering sufficient support to emerge as law. International law cannot claim to cover the entire range of human rights and needs or to regulate all issues adequately and in isolation. Even the Declaration of States Parties to the 1951 Convention acknowledges that this instrument, "as the primary refugee protection instrument ... , as amended by its 1967 Protocol, sets out rights, including human rights, and minimum standards of treatment that apply to persons falling within its scope." ' ' That is, both human rights and refugee law offer minimum, not maximum, standards. These standards are those that have been achievable at the time of drafting as influenced by, inter alia, national interests and international relations. Achieving maximum human rights protection is as reliant on national interests and humanitarian goodwill as on legal considerations. International law in this way is seen as "little more than handmaiden to the powerful. States, it is argued, employ international law when it suits their interests and simply disregard it when it does not."' 02 But what the above critics ignore is that the human security framework, as elaborated by the United Nations or by state proponents, is not intended to replace or usurp existing legal frameworks, but rather to support and to strengthen them. Sadako Ogata and Johan Cels argue that human security embraces both legal duties and obligations while also recognizing their ethical and political implications.' 3 Human security in this sense refers to the rights, "well being, safety, and dignity-of individual human beings."' 2 4 In this way, the human security framework may be a useful tool to rethink and reconceptualize security issues as well as 101 .
Declaration of States Parties, supra note 64, 2 (emphasis added to deal with those issues that fall outside existing legal parameters, with a view to moving toward accepted standards and consensus. It has also been argued that the human security framework draws on and is linked to the international right to liberty and security of person contained in a range of international and regional human rights instruments.'°5 However, this right has primarily been used in the narrow context of arbitrary arrest and detention.'° That is, it has been posited that there is an emerging right to human security. 0 7 At a minimum, the language of rights should be used as the floor but not the ceiling for what is possible under a re-imagined system of security and international relations.
C. "Securitization" Problems
The third main criticism of the human security paradigm is that it can result in putting all issues under a "security" canopy, the aim of which is to elevate attention to the particular issue. The negative effect of this "securitization" is that it can label the subjects of security discourse as threats to security, rather than victims or persons at risk of insecurity. This is not an uncommon response to refugees and other migrants. Chimni has argued, for example, that this process of "normalizing" the language of security has hidden from view the real agendas at play. He states:
The language of burden sharing has today been transformed into a language of threats to the security of [S]tates. Refugees are now seen as threatening a host country's security by increasing demands on its scarce resources or threatening the security of regions by their mere presence. The fact that the perceptions can often be attributed to a policy of containment or to the absence of burden sharing is veiled by the language of security.' 8 The end result, he suggests, is the erosion of fundamental principles, such as non-refoulement, as States feel justified closing their borders or
105.
See returning individuals to less than ideal circumstances.'O Gregor Noll makes similar observations in finding that labels do matter and that "security" is not a neutral label." 0 Rather, "security" has predominantly collective connotations in the discourse of international law,""' "whereby the collective interest permits the sacrifice of the interests of the individual. ' " 2 "In Noll's view, the individual becomes voiceless in security discourse." 3 As he observes:
A further characteristic of the security concept is its trump function: Invoking security concerns seemingly reduces the legal constraints put on actors and increases the leeway for discretion. Thus, "securitizing" the discourse on flight and protection means introducing a bias that ultimately works against the individual.
14 Likewise, Astri Suhrke fears "the misappropriation and misuse of the term to justify [s]tate-centric responses to the movement of people." ' 5 In her examination of its application to refugees, she says:
Applying a "security" perspective to examine the needs of "outsiders" and their relationship to the community typically involves assumptions of antagonistic relations and non-tradable interests. In other words, the negative effects often assumed to follow the "securitization" of the discourse on refugee movements that was associated with "societal security" in the 1990s are likely to occur even when the adjective is "human" rather than "societal." ' " 6 "All these fear-driven responses play into the racialised and/or xenophobic 'othering' of individuals and populations on the move that is replete with paternalistic connotation."" 7 While these concerns should not be dismissed, they tend to treat all security discourse as one and the
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Id. same. They rest upon an assumption that security is a negative force, rather than a condition under which human rights can flourish. Although acknowledging the validity of these arguments, Eve Lester reminds us of the "risk in failing to engage in either the definitional or operational debate that surrounds the notion of 'human security.""' 8 She urges us to attempt to explore what possibilities there might be for applying the human security concept in a manner that yields constructive and protective outcomes." 9 If the concept of human security can be brought to bear on a refugee or migration "problem" normatively, she asserts, it may have the effect of bringing the legal frameworks of international refugee and human rights law, and indeed humanitarian law where relevant, into sharper focus. In this way, she argues that "it may serve a constructive purpose that cannot be achieved by resort to existing legal frameworks alone." 2°I t has also been argued that the consistency between human rights and human security "provides a potentially valuable language for human rights advocates to enter into the security sphere and to seek reform of institutions in that security sphere." 2 ' That is, in order for human rights concerns to be more prolific within security discourse, the pathway might be through the language of human security. 2 2 Shahrbanou Tadjbakhsh and Anuradha Chenoy argue that the added value of the concept lies in the new questions it poses regarding security: "security of whom?," "security from what?," and "security by what means?"' 23 It has also been suggested that
[s]ecuritization can also be performed with an emancipatory interest. Given the capacity of security language to prioritize questions and to mobilize people, one may employ it as a tactical device to give human rights questions a higher visibility, for example. 24 An alternative put forward by Suhrke, is that the term "vulnerability" should be applied ahead of "human security."' 25 Noll too has noted that 118.
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Newman However, the concept of "vulnerability" attracts its own complexities, "connoting disempowerment and loss of agency."' 27 Frances Nicholson challenges us to move away from an emphasis on the "vulnerability" of refugees to recognition of "refugees as rights-holders and as agents of their own security and future, an approach very much envisaged by the CHS's focus on empowerment.
' 2 8
Ultimately, the language of security-whether "national" or "human"-is not necessarily antithetical to either the aims and purposes of the United Nations, or to those of human rights. Although security terminology is open to manipulation by States and can be a central tool in efforts to undermine or avoid legal obligations, security discourse and security needs are not new to international or foreign policy agendas, or to the frameworks of international law. 129 Security concerns are evident in the language of a number of key provisions on refugee protection. 3°T he human security discourse, with its focus on the individual, requires States to consider the impact of security measures on individuals. This is not required by the realist approaches to national security, in which the interests of the State are paramount. Although the protection of persons qua citizens is not irrelevant to States under the national security paradigm, they are not the primary referent objects of security. Security under the human security concept transcends territorial borders. Refugees as victims of human insecurity in the form of human rights violations, persecution, and armed conflict stand to gain under the human security concept if it is conceptualized and implemented in the
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The "right to seek and enjoy in other countries asylum from persecution" in the Universal Declaration of Human Rights (UDHR) "may not be invoked in the case of prosecutions genuinely arising from non-political crimes or from acts contrary to the purposes and principles of the United Nations." Universal Declaration of Human Rights, G.A. Res. 217A, art. 74, U.N. GAOR, 3d Sess., 183d plen. mtg., U.N. Doc. A/810 (Dec. 10, 1948) [hereinafter UDHR]. Similarly, the prohibition on refoulement or return to threats to life of freedom in the 1951 Convention is qualified by Article 33(2), which provides that such protection will not apply to "a refugee whom there are reasonable grounds for regarding as a danger to the security of the country in which he is, or who, having been convicted by a final judgment of a particularly serious crime, constitutes a danger to the community of that country." manner intended. After all, human security is a prerequisite to the enjoyment of rights. Likewise, the lack of security is the greatest threat to human rights and the key motivating cause of human displacement and migration. To adopt an absolutist view that we should not engage in security discourse is, in my view, to isolate artificially and unhelpfully international law from the realities of international relations.
D. Enforceability
The fourth critique of relevance to this Essay is that the human security framework is weakly institutionalized and has poor enforcement powers. This may be in part a temporal problem given the fact that the framework has yet to be taken up fully by the United Nations, or individually by a majority of Member States. Paradoxically, the same charges can be made against human rights law with its system of enforcement that revolves around quasi-judicial decisionmaking on individual petitions and monitoring through State Party reporting, which have been heavily criticized by many international lawyers.' 3 , However, the use of the language of security is not just rhetorical. One significant consequence of identifying a range of threats to human life and dignity-such as environmental disasters, poverty and under-development, major health risks, and irregular migration-as issues of security is the implicit potential for activating the enforcement powers of the U.N. Security Council under Chapter VII of the U.N. Charter. In the 1990s, the U.N. Security Council was willing to characterize some widespread human rights violations and mass human displacement as threats to international peace and security, thereby putting them within the purview of the United Nations' enforcement powers.' 33 The problem with doing so was the gap that developed between theory and practice, and the related selectivity of operations. Serious questions also arose surrounding their effectiveness. According to the International Commission on Intervention and State Sovereignty (ICISS),
[t]he debate on military intervention for human protection purposes was ignited in the international community essentially 131.
The human rights system is, however, being strengthened all the time, through effort such as through fact-finding and inquiry procedures and regional courts with the power to because of the critical gap between, on the one hand, the needs and distress being felt, and seen to be felt, in the real world, and on the other hand the codified instruments and modalities for managing world order.' 4 The notion of "responsibility to protect" (R2P), which the human security concept entails or supports (it is not clear which) is a move away from a right of military intervention on humanitarian grounds to a threetiered responsibility framework encompassing a responsibility to prevent, a responsibility to react, and a responsibility to rebuild. The ICISS identified two basic principles of R2P as follows:
A. State sovereignty implies responsibility, and the primary responsibility for the protection of its people lies with the [S]tate itself.
B. Where a population is suffering serious harm, as a result of internal war, insurgency, repression or state failure, and the [S]tate in question is unwilling or unable to halt or avert it, the principle of non-intervention yields to the international responsibility to protect. 35 The ICISS formulated three elements of R2P: prevention, reaction (which includes military force but is meant to be an "exceptional and extraordinary measure" 36 ), and rebuilding. 37 The main emphasis, however, is on prevention.' 38 The R2P doctrine is broader than the concept of humanitarian intervention, which implies primarily military intervention. The ICISS limited the exercise of military intervention to cases of "large scale loss of life, actual or apprehended" or "large scale 'ethnic cleansing,' actual or apprehended, whether carried out by killing, forced expulsion, acts of terror or rape."' 3 9 Other qualifying criteria were also elaborated in some detail.' 4 Military intervention is therefore limited to only the most severe forms of human insecurity. The World Summit Outcome document clarified that these severe forms of human insecurity referred to the four international crimes of genocide, "ethnic cleansing," 134. 
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Id. The UNHCR has expressed its acceptance of R2P as one way of alleviating some of the root causes of forced displacement, subject to working out its modalities relating to "eligibility, legitimacy, state sovereignty, political will, mandates, and operational effectiveness.'"" However, it is unclear how humanitarian intervention and responsibility to protect in terms of military intervention will really differ in any actual situation, given that the players and legal frameworks remain the same. The politics behind the exercise of enforcement powers under the U.N. Charter and the veto power of the permanent members of the Security Council will also remain, even if the human security concept acts to expand the range of issues that are seen as threats to international peace and security. The operationalization of human security would appear to be its greatest challenge.
IV. HUMAN SECURITY AND THE RIGHTS OF REFUGEES
So what does or could human security offer refugee protection? This section adopts a three-tiered approach to this question. First, I briefly outline the refugee-specific legal regime and identify its gaps, into which human rights law (and international humanitarian law, as relevant, although the latter is not dealt with in this Essay' 4 5 ) has stepped to supplement the rights contained in the 1951 Convention. Second, I consider the role of human rights in the refugee protection regime, identifying in the process some of its own weaknesses. I conclude that even with these two legal frameworks operating in favor of the protection of refugees, many of the problems facing refugees, particularly their security, remain unaddressed or unresolved. I then turn to ask what the human security framework could offer this reasonably robust, albeit imperfect, legal system.
A. The Refugee Protection Framework
Refugees are the recognized beneficiaries of internationally endorsed rights. Centered on the non-refoulement guarantee in the 1951 Convention, which prohibits States from returning individuals to the frontiers of territories where they may face threats to their life or freedom,' 4 6 the international refugee protection regime provides a definition of who qualifies as a refugee (and therefore who does not) in recognition of entitlement to special protection, which includes a series of rights relevant to the specific situation of refugees. Refugees are a specific category of non-citizens who are considered deserving of a specific set of rights, ultimately because they lack the protection of their own governments. At the time of this writing, there were 147 States Parties to either or both the 1951 Convention and/or 1967 Protocol. 47 The international instruments are reinforced by regional ones, which expand the category of those entitled to special protection as well as the rights to which they are entitled in some limited ways.' 4 8
Institutionally, refugees are served by the UNHCR. 49 Although the UNHCR is not a substitute for state protection, it is a leading humanitarian organization with a specific mandate to protect and represent the rights and interests of refugees. It is, therefore, an important player in ensuring the human security of refugees. As of this writing, it operates in 116 countries and has over 6,000 staff. 5 Nonetheless, in order to fulfill its mandate, the UNHCR relies on the assistance and support of States, including non-States Parties to the 1951 Convention, many of whom are host to major refugee populations.' 5 '
Despite enumerating a range of rights for refugees in Articles 3 through 34, the 1951 Convention is not without its gaps. In the post-Cold War period, in which the nature and scale of displacement has changed, the 1951 Convention has been criticized as being virtually redundant, or "functionally inefficient, overly legalistic, complex, and difficult to apply in a world of competing [and changing] priorities."' 5 2 With such claims, driven by state interests and serving to undermine the legal and humanitarian value of the 1951 Convention, it is at this juncture that human rights law has stepped in to fill in the "grey areas."' 3 First, the rights enumerated in the 1951 Convention are limited guarantees for refugees and asylum seekers and are not the entire range of rights available to them under international human rights law as a whole. 5 4 For example, there is no entrenched right to family life contained in either the 1951 Convention or the 1950 Statute of the UNHCR; 55 nor is there a right to liberty and security of person. Although the fundamental principle of refugee law is the protection from return or refoulement to threats to life or freedom, the guarantee under the 1951 Convention can be lifted if a refugee poses a threat to national security or, having been convicted by final judgment of a particularly serious crime, is considered to be a danger to the community.' 5 6 The nonrefoulement guarantee in the 1951 Convention is not an absolute protection against refoulement to threats to life or freedom, and thus can play into the national security agendas of States. 5 7 Likewise, protection against expulsion can be lifted on grounds of national security or public order, subject to a number of legal safeguards.' 58 Second, the rights listed in the 1951 Convention are subject to, in the words of James Hathaway, a complex "structure of entitlement" that provides for "enhanced rights as the bond strengthens between a particular refugee and the State Party in which he or she is present.' 59 That is, not all rights contained in the 1951 Convention apply to recognized refugees immediately upon recognition, and only a few overtly apply to asylum seekers.' 6° In contrast, international human fights law is in principle applicable to all persons on the basis of their shared humanity (with 161 limited exceptions ) and must be applied according to principles of non-discrimination. In this way, human fights is not based on nationality or territory, but on jurisdiction. In contrast, Article 3 of the 1951 Convention provides that States Parties must apply the Convention pro-
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Notably, restrictive applications of the refugee definition is a more effective means of excluding an individual from refugee protection than recourse to the non-refoulement guarantee, which has arguably attained the status of customary international law.
158. 170. This, of course, depends on whether the State has ratified or acceded to the relevant human rights treaty and/or whether the right has attained the status of custom.
[Vol. 30:763 an asylum State, but more usually after crossing an international border. An important exception to this rule is the prohibition on refoulement, which is accepted as applying "at the frontier" or arguably whenever "effective control" is exercised.' Without international human rights law, many individuals would remain in a legal vacuum until they managed to escape the persecutory conduct and reach safety in another country.
International human rights law is, therefore, another legal system available to strengthen and enhance existing protection standards for refugees.' 72 Neither body of law renders the other redundant or secondary, but it is clear that in some instances human rights law is needed to fill some gaps in the 1951 Convention. It is not, though, the panacea to all the problems in the refugee protection framework, suffering from many of its own weaknesses. In addition, law alone is unable to resolve distinct and evolving refugee crises that demand immediate political attention (especially in an international system in which politics run alongside rights). Law, as far as it applies, can and should guide the responses taken by the international community to such crises, but ultimately many other non-legal factors and non-legal solutions are involved. Erika Feller, then-Director of UNHCR's Department of International Protection (and now Assistant High Commissioner for Protection), has characterized the interlinkages pragmatically: "To put it simplistically, to see the refugee problem as an issue of human rights law creates protection space."' 7 3 Could further space be created if refugee protection is also seen as an issue of human security?
According to Joan Fitzpatrick the main weaknesses in the refugee protection framework can be categorized as follows:
(1) the vagueness and manipulability of one of its key provisions, the refugee definition;
(2) the lack of an agreed framework for refugee determination and the risks involved in harmonization efforts that attempt to fill this vacuum [ To her listing, one ought also to add strategies for dealing with mass influxes of refugees, the question of how to protect refugees and asylumseekers within mixed migration flows, and the issue of protracted refugee situations and the quest for durable solutions. 76 Solutions to these issues are not found within the terms of the 1951 Convention, although its principles, such as non-discrimination, non-refoulement, and nonpenalization, should guide the approach taken.' 77 In addition, questions continue to be posed about how to strengthen the supervisory mandate of the UNHCR, which highlights the problem of the enforceability of refugee fights.
legal checks on the actions of governments in their attempts to restrict human rights. Suspension of rights in a state of emergency, for example, must threaten the life of the nation, be officially proclaimed, and the measures taken must be strictly required by the exigencies of the situation and must not be inconsistent with the State's other obligations under international law.' 9 ' Appealing to national security arguments to limit fundamental freedoms is judged according to legal criteria of strict legality, necessity, reasonableness, and proportionality. 2 Moreover, reservations made by a State must be compatible with the object and purpose of the treaty,' 93 and international obligations must be interpreted and applied in good faith.' 94 A further consequence of a human rights system built on dialogue, consensus, and compromise is that it is often selectively and inconsistently applied. States opt in to the various human rights treaties, and the associated litigation processes may also require further consent by States Parties in order to be bound. Apart from the International Court of Justice and some regional human rights courts, very few mechanisms have the capacity to issue binding judgments. Many States Parties to various treaties have also not incorporated the terms into their domestic laws, making access to justice for human rights ineffective at the local level. Thus, in international relations terms, international human rights law, like all international law, is reliant on the convergence or "coincidence of interests,' ' 0 95 or some other political impetus to act.
In the context of averting or resolving a refugee crisis, the legal framework can be used to persuade governments to stop human rights violations, to agree to or to implement a cease-fire arrangement, or to allow safe passage for humanitarian organizations or refugees. However, many other considerations are also at play, including what would be at stake if a State failed to comply. These considerations may include trade relations, foreign aid, or membership in a regional or international community of likeminded States (that is, reputational considerations). With the proliferation of international courts and tribunals, the possibility of prosecution can act as a deterrent to governments and other violators of
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Spring 2009] human rights; not least because "unlawful deportation or transfer" is a recognized war crime. ' 9 Refugees are typically, but not always, the products of collapsed, weak, or unstable States, in which internal strife and human rights abuses are evident. As noted by the UNHCR in 1997, "[r]efugee movements and other forms of forced displacement provide a useful (if imprecise) barometer of human security and insecurity."' 9 7 In many situations, refugees originate not only from unstable States but also unstable regions. " [F] orced displacement of people is a clear indication that the web of rights and obligations which links the citizen to the [S]tate has broken down."' 98 "By and large neither the law of human rights nor the notion of human rights is well adapted to dealing with the anarchy attendant on the generally collapsed [S]tate."' 9 9 In fact, international human rights law "presupposes the existence of a relatively stable government." 2 9 6 Respect for human rights in many regions in which refugees find themselves is characterized more by breach than by adherence. Host States, too, suffer from many of the same or similar shortcomings as those States from which the refugees fled, causing difficulties with implementing refugee protection standards there. ' Realist language of the sanctity of borders and sovereignty is widely used by States to prevent international action and serves to reinforce the ineffectiveness of international human rights law without an intervention capacity. Security Council interventions for threats or violations of human rights remain a controversial issue and have been constrained to the 202 most egregious of cases. Furthermore, judicial systems tend to operate as an ex post facto exercise in seeking reparations or redress for harms done, and this limits their capacity to prevent refugee crises occurring in the first place, or to prevent their escalation. 20 That is, human rights legal because of the limited reach of human rights and refugee law and in part because of wider political factors. Reconciling the rights of refugees and asylum seekers with the interests of States in managing migration, for example, has required the UNHCR to engage in policy discussions on migration management, an area of state interest that largely falls outside existing protection frameworks.°8 So, what could human security add to this mix?
People-Centered
The people-centered focus of human security, irrespective of one's attachment or allegiance to the State, is conceptually powerful for refugees and other non-citizens. By definition, non-citizens are generally outside the remit of a State's national interests. Under the border-and sovereignty-oriented national security paradigm, the non-citizen is usually the first to be excluded, neglected, or treated with suspicion as threats to the security of the State emerge. They are rarely able to exercise a political voice or to have access to litigation procedures to secure their rights. Human rights as a basis for activation of the United Nations' enforcement powers have also proven inadequate. Moreover, and perhaps most tellingly, there remain gaps in the international legal framework for the protection of refugees.
The people-centered approach shares its focus with development discourse, which has adopted a people-centered or human-development agenda, 2 0 and the "people-oriented planning" policies of the UNHCR in relation to refugee and humanitarian protection. 2° Like human rights, it prioritizes dialogue around people and their rights and their needs. While notions of territory, borders, and citizenship have not disappeared from this discourse, they are downplayed in favor of a human-centric view of security.
Feminist scholars have long questioned the focus of international relations on state security. They claim that this approach is problematic on a number of levels. First, the idea "that [Sitates represent a unified community '' 2 1 is questionable. This is especially problematic for women, but also for other marginalized groups such as refugees, who have generally been excluded from full citizenship within borders. Second, it assumes that protecting state security results in more secure conditions for citizens, and this fails to take account of the many people living in conditions of insecurity within sovereign State's borders. 21'2 For example, the actual numbers of individuals internally displaced by reason of conflict was estimated to be 26 million at the end of 2007, and far exceeded those seeking international protection as refugees (16 million). 3 Although the State remains one of the main instruments of security, individuals instead of borders become the objects of that security.! ' 1 Although most threats to human security can be formulated as human rights violations, the added value of the language of security is that it "can be used in social [and political] contexts where the language of human rights would meet entrenched opposition., 2 5 That is, the language of human security can be useful in situations in which human rights language fails; additionally, the "humanization" of security discourse can provide entry points for human rights advocates to enter the debate.
2' 6 As Bertrand Ramcharan has noted, "international human rights norms are crucial to the definition of human security and ... human rights strate-,, 217 gies are essential for its realization.
Conversely, strategies to bring about secure conditions within countries of origin and asylum are also essential for the realization of human rights. It is a symbiotic, rather than an antagonistic, relationship.
Concerns that States may manipulate or appropriate the language of security for their own political purposes, which could lead to the further "securitization" of refugee issues, should not be blamed on the concept of human security itself. Rather, it reflects the realpolitik of its application.
Multilateralism, International Cooperation, and Interdependence
The human security framework further embraces multilateralism, international cooperation, and interdependence, recognizing rightly that threats to human security in one part of the world affect persons in other parts and that this needs to be taken into account in designing solutions
